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CRIMINAL CODE AMENDMENT BILL 2008 

Committee 

Resumed from 20 August. The Deputy Chairman of Committees (Hon Jon Ford) in the chair; Hon Michael 
Mischin (Parliamentary Secretary) in charge of the bill. 

Clause 1: Short title � 
Progress was reported after the clause had been partly considered.  

Clause put and passed. 

Clauses 2 and 3 put and passed. 
Clause 4: Section 297 amended � 

Hon GIZ WATSON: I move � 

Page 2, lines 13 to 28 � To delete the lines. 

I note that there is a similar amendment in the name of the Leader of the Opposition. The purpose of this 
amendment is to remove the effect this amending clause will have on juveniles. Clause 4 amends section 297 of 
the existing Criminal Code. As members will have been made aware during the Greens (WA) contribution to the 
second reading debate, we clearly stated that we oppose mandatory sentencing and that we find it particularly 
offensive for mandatory sentencing to be applied to juveniles. 

At this point it is worth putting on record comments made by the Commissioner for Children and Young People 
about this bill in her letter to the Attorney General dated 6 July 2009. I will quote briefly from the letter because 
in this state we have established, with the support of all political parties, a Commissioner for Children and 
Young People whose views about the welfare of children and young people in this state are valued. The letter 
states � 

It is in this context that I have been monitoring the progress of the Criminal Code Amendment Bill 
2008, and I write to express my view that young people should be excluded from the mandatory 
sentencing provisions. 

The letter continues further along � 

The general principles of juvenile justice, as stipulated in section 7 of the Young Offenders Act 1994 (as 
well as the United Nations Convention on the Rights of the Child) provide guidance as to how this 
distinction should be maintained. This includes the principle that detention is a last resort and, if 
required, is to be for as short a time as necessary. In 2007, the UN Committee on the Rights of the Child 
� confirmed this point: � 

There follows a quote from that committee. It reads � 

Children differ from adults in their physical and psychological development, and their 
emotional and educational needs. Such differences constitute the basis for the lesser 
culpability of children in conflict with the law. 

Research has shown that the more frequently a young person is in contact with the justice system and 
the more serious this contact is, the more likely they are to continue to offend into adulthood. It is also 
thought that a �punitive approach involving greater incarceration does not work as a crime prevention 
measure, and indeed, tends to promote higher levels of recidivism particularly amongst young 
offenders�. 

The letter continues in a similar vein. 

Mr Deputy Chairman, I seek leave to table this letter. I wanted to table it during my contribution to the second 
reading debate, but it has only just become available, so I omitted to do so. I seek the leave of the chamber to 
table this document. 

Leave granted. [See paper 1088.] 

Hon GIZ WATSON: The other point I want to make about this amendment to completely remove juveniles 
from these provisions is a question that has been put to me; I think it is a valid one. What will be the interaction 
between this legislation and the existing Young Offenders Act 1994? Members may be aware that the Young 
Offenders Act has an �objects� clause, which is very clear about the difference between the objectives of dealing 
with young offenders and those for adult offenders. It seems to me that to insert a provision within the Criminal 
Code for mandatory provisions to apply to juveniles would be at odds with the intent of the Young Offenders 



Extract from Hansard 
[COUNCIL - Tuesday, 8 September 2009] 

 p6369b-6370a 
Hon Giz Watson 

 [2] 

Act. If we do not delete this clause, we will set up a fundamental contradiction in the legal approaches taken by 
these two different pieces of legislation. I would be interested to hear the parliamentary secretary�s response 
about whether the government has considered the possibility that the legislation being considered will bring 
about that inconsistency in law; and, if so, what advice the government has received in that regard.  

Hon MICHAEL MISCHIN: The government has considered the implications. Its remit and the responsibility 
of the Attorney General is broader than that of the Commissioner for Children and Young People. The extent to 
which juveniles ought to be included in the ambit of this legislation has been considered. I have already 
foreshadowed that the government will be moving an amendment to exclude juveniles under the age of 16 years; 
otherwise we do not support the amendment.  

Committee interrupted, pursuant to standing orders. 

[Continued on page 6379.] 
 


